NTSB Order No.
EM 47

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C,
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 15th day of October 1975.
ONEN W SILER, Commandant, United States Coast Guard,
VS.
JOSEPH C. LEROY, Appellant.
Docket WME-47

CPI Nl ON AND ORDER

The appel l ant, Joseph C. Leroy, has appeal ed fromthe decision
of Adm nistrative Law Judge Charles J. Carroll, Jr.,! whi ch
revoked his Merchant Mariner's Docunent No. Z-436785064-Dl1, and all
ot her seaman's docunents, for m sconduct aboard ship. The | aw
j udge found that on Cctober 2, 1974, appellant, while serving under
authority of his docunents as a fireman/ watertender aboard the SS
JEFF DAVI'S, a merchant vessel of the United States, had assaul ted
the Third Assistant Engineer by threatening him with a burner
barrel and by using foul and abusive | anguage; that on October 10,
1974, appellant had wongfully failed to perform his duties by
| eaving the fireroomand going to the shaft alley to sleep; that on
Cct ober 26, 1974, appellant had been readi ng on watch; and that on
Cct ober 26, 1974, appellant had interfered with and directed fou
and threatening | anguage to the Second Assistant Engineer. The |aw
judge further found that appellant had received adequate notice of
the tine and place of the hearing and that, therefore, the hearing
was properly conducted in his absence, under the authority of 46
CFR 5.20-25.2 He concluded that the actions of appellant

A copy of the law judge's decision is attached.

2This section provides, in pertinent part, as follows:
" 85. 20- 25 Failure of person charged to appear at
heari ng.

(a) I'n any case in which the person charged, after being
duly served with the original of the notice of the tinme and
pl ace of the hearing and the charges and specifications,
fails to appear at the time and place specified for the
hearing, a notation to that effect shall be made in the




"constituted a continuing pattern of m sconduct w th acconpanying
serious breaches of shipboard discipline” and that "the presence of

such a person aboard vessels of the United States Merchant Marine
isinimcal to the statutory duty of the United States Coast Cuard
to pronote safety of life at sea." ® He thereupon ordered the
revocation of all licenses and docunents issued to appellant by the
Coast CQuard.

The appellant originally appealed the decision of the |aw
judge to the Commandant, as provided in 46 US. C. 239(g).*
However, the Commandant did not render a decision affirmng,
reversing, altering, or nodifying the decision of the |aw judge.
| nstead, pursuant to section 5.30-3(b)(1) of the Coast Cuard's
Regul ations for Suspension and Revocation Proceedings (46 CFR
5.30-3(b)(1)),° the Chief Counsel of the Coast Guard, by letter

record and the hearing may then be conducted 'in absentia.'"
3Deci si on, p. 10.

446 U.S.C. 239(g) provides, in pertinent part, as follows:

*
(g)In any investigation of acts of inconpetency or

m sconduct or of any act in violation of the provisions of

title 52 of the Revised Statutes or of any of the

regul ations issued thereunder, commtted by any |icensed

of ficer or any holder of a certificate of service, the

per son whose conduct is under investigation shall be given

reasonabl e notice to the tine, placed and subject of such

i nvestigation and an opportunity to be heard in his own

defense. ... The person whose license or certificate of

service i s suspended or revoked may, within thirty days,

appeal fromthe order to the Commandant of the Coast Guard.

On such appeal the appellant shall be allowed to be

represented by counsel. The Conmmandant of the Coast Guard

may alter or nodify any finding of the investigation, but

t he decision of the Commandant shall be based solely on the

testinony received by the said investigation and shal

recite the findings of fact on which it is based.”

SSection 5.30-3(b) provides as follows:
" 85.30-3 Time in which to conplete appeal.

* * * *

(b)Prior to the expiration of the applicable 60-day
period of [sic] extension thereof as set forth in paragraph
(a) this section at |east one ground for appeal or exception
to the admnistrative | aw judge's decision nust be filed in
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of March 21, 1975, notified appellant's counsel that the proceeding
was "termnated,”" and that the order of the law judge would
constitute the "final agency action" on the nerits of the case.®
The appeal to this Board followed, in which appellant contends that
he had not received due process in this proceedi ng.

This matter reaches the Board in a sonewhat unusual form
Neither party fully briefed either the procedural or substantive
nerits of the case.’” Several docunents have been filed, however,
with respect to the jurisdiction of the Board to hear this appeal.
The Commandant has, by letter, submtted a notion to dism ss, and
t he appellant has filed a nmenorandumin opposition to this notion.
The Commandant has submtted a further reply to this nenorandum

Upon consideration of the entire record, the Board has
determned that it does have jurisdiction to hear this appeal.
Wth respect to the nerits, we further conclude that appellant did
not receive the full and hearing to which he is entitled under the
provisions of 46 U S. C 239(g) and the Adm nistrative Procedure
Act . 8 Therefore, we shall remand the proceedings to the

support of the notice of appeal. Failure to do so wll
result in one of the follow ng:

(1) Term nation of the case by witten notice to
t he appellant or his counsel, that the decision of the
adm ni strative |law judge constitutes the final agency action
on the nmerits of the case; or,

(2) Consi deration of the appeal on the nerits of
the case and publication of the Commandant's deci sion
W thout prior notice to the appellant or his counsel. This
wll only be done when sonme clear error appears in the
record or when the case presents sonme novel policy
consi deration.”

A copy of the Chief Counsel's termnation letter is
at t ached.

"W have deternined that appellant's notice of appeal, which
contains the information required by section 425.20(b) of the
Board's Rul es of Procedure for Merchant Mrine Appeals (14 CFR
425.20(b)), satisfies the requirenment set out in 14 CFR 425.20(a)
that a brief or nmenmorandumin support of the appeal nust be
filed.

8 U.S.C. 551 et seq. The Administrative Procedure Act has
been specifically held to govern Coast Guard revocation and
suspensi on proceedings. Van Teslaar v. Bender, 365 F. Supp. 1007
(D.C. Mmd. 1973). Cf. OKon v. Roland, 247 F. Supp.743 (S.D.N.Y.
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Commandant so that he may further remand the matter to an
adm nistrative law judge, with directions to reopen the hearing in
New Orl eans, Louisiana, so that appellant nmay present his defense
to the charges brought against him

The Board's jurisdiction in this proceeding is derived from
former section 5(b)(2) of the Departnment of Transportation Act.?®
The Board delegated certain functions assigned to it under that
section to the Commandant,® but retained the authority "to revi ew
decisions of the Commandant on appeals from orders of
[adm nistrative law judges] revoking |Ilicenses, certificates,
docunents, or registers...."

The thrust of the Commandant's argunent is that, under the
applicable regulations, the Board's jurisdiction is limted to
t he revi ew of "decisions" entered by the Commandant.?!? He asserts

1965) .

%49 U.S.C.1654(b)(2). This section provided as foll ows:
Sec. 5 Nati onal Transportation Saf ety Board
* *

* * *

*

(b) There are hereby transferred to, and it shall be
the duty of the Board to exercise the functions, powers, and
duties transferred to the Secretary by sections 6 and 8 of this
Act with regard to--

(2) reviewi ng on appeal the suspension, anendnent,
nmodi fication, revocation, or denial of any certificate or |icense
is sued by the Secretary or by an Adm nistrator."

This section has been deleted, effective April, 1975, fromthe
Department of Transportation Act by section 308(1) of the

| ndependent Safety Board Act of 1974 (Pub. L. 93-633, 88 Stat.
2156) ("Act"), but the Board' s appellate jurisdiction in Coast
Guard suspension and revocation proceedi ngs has been conti nued,
in substantially the same form by section 304(a)(9)(B) of the
Act .

1014 CFR 400.43(a)(2). Effective April, 1975, this
del egation was discontinued, as it is no |onger authorized by
statute.

1This proceeding is governed by the rules of procedure
formerly set out at 14 CFR Part 425. Proceedings on appeals from
decisions, on or after April 1, 1975, of the Comrandant are
governed by the rules currently set out at 49 CFR Part 825.

12See forner sections 425.1 and 425.5 of 14 CFR Part 425.
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that since the March 21 termnation |letter "does not constitute an
appel | at e deci sion of the Commandant but nerely closes the case for
| ack of a perfected appeal, "the Board nay not act.

W need not here decide whether the termnation letter
procedure satisfies the requirements of 46 U S C  239(g).*%
Assum ng that this procedure is valid, the notification contained
in the March 21, 1975, letter from the Chief Counsel!* nust be
viewed as essentially a denial of the appeal and an adoption by the
Commandant of the | aw judge's deci sion.

The procedural rule authorizing the termnation of an appeal
in this manner was promul gated by the Coast CGuard several years
before the creation of the National Transportation Safety Board.®
Prior to the entry of the Board into this field, a determnation by
t he Commandant (or the Chief Counsel) to termnate a case by letter
could not possibly affect the appellate rights of a seanan whose
docunents were revoked, since such letter identified the |aw
judge's decision as the "final agency action" on the case, and thus
made available judicial review of the Coast CGuard's order in a
United States District Court pursuant to the Admnistrative
Procedural Act.?® In establishing the Board, and in endowing it
with the duty of reviewi ng certain agency adjudications on appeal,
Congress clearly did not intend to create distinct appellate
remedi es whose availability would be determined by the form of
procedure during the early stages of the proceeding. The ends
whi ch are achi eved through Board review of adjudicatory orders are
equal ly applicable to those proceedings in which the order of an
adm ni strative |law judge constitutes the final agency as to those
in which the Commandant issues a separate decision sustaining a

13The statute appears to contenplate a "decision" after
appeal to the Conmandant, so |long as the appeal process is
comenced within 30 days of the law judge's order. There is no
statutory anal ogue to the requirenent in the regul ations that
appeal be technically perfected by filing specific grounds for
appeal .

1446 CFR 5.30-3(b)(1) does not specifically indicate who is
to be the author of the termnation letter. W are not aware of
any del egation of authority to performthis function fromthe
Commandant to the Chief Counsel. See 46 CFR 1.10(d).

3This provision first becone effective in 1962 as forner
section 137.30-3(b)(1) of title 46 CFR (See 27 F. R 9863,
Cct. 5, 1962.)

%5 U. S.C. 704.



prior order.

Wth respect to the nerits of appellant's due process claim
the record reveals that the charge agai nst hi mwas served at 4:00
a.m on Novenber 18, 1974, and was nade returnable at 2:00 p.m on
November 20, 1974, in San Francisco, California. Appel I ant was
properly advised of his rights at the tine of service. Shortly
before 9:00 a.m on Novenber 18, the matter canme before the |aw
judge for a prelimnary hearing addressed to appellant's request
for a change of venue to New Ol eans, Louisiana. At that tine,
appellant stated that he could not afford to remain in San
Francisco until the conpletion of the hearing and that the
W t nesses who would testify on his behalf had already departed for
New Ol eans.

In light of the fact that the Coast CGuard's two w tnesses were
from Massachusetts and Texas, the |aw judge determ ned that their
testinony shoul d be taken as scheduled in San Franci sco. However,
he i nforned appellant that after their testinony was received, the
matter could be transferred to New Ol eans, where the hearing could
be conpleted.! He stated that respondent should be present to
cross-exam ne the Coast CGuard's w tnesses, that respondent should
attenpt to retain counsel through his union, and that the hearing
possi bly could be expedited.® He added that if appellant was not
present for the hearing, the matter would proceed "in absentia."?®

The hearing was thereupon adj ourned.

When the hearing reconvened on Novenber 20, respondent did not
appear. Counsel for the Coast CGuard reported that he had received
a message that appellant had tried to reach himby tel ephone during
the interim but that when he returned the call, appellant could
not be contacted. The law judge then determ ned to proceed "in
absentia, "heard the evidence presented by the Coast Guard, found
the charge of m sconduct proved, and closed the hearing. On
Decenber 12, 1974, the law judge issued his decision and order
revoki ng appell ant's docunents.

We do not question the power of the Coast CGuard, in the
context of suspension and revocation proceedings, to hold a hearing

whil e the accused individual is not present. However, the due
YTr. 7, 10.
¥Tr. 12, 13.

9Ty, 14. Neither the precise nmeaning of the term"in
absenti a" nor the precise consequences of such a procedure were
expl ai ned to appel | ant.
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process guarantees set out in 46 US. C  239(g) and in the
Adm ni strative Procedure Act nust al so be observed.

In this matter, all proper procedures were taken with respect
to notifying appellant of the charges against himand of his rights
and obligations wth respect to the hearing. However, there was
sonme confusion as to the precise status of the proceeding at the
time of the adjournment of the Novenber 18 prelimnary hearing.
Al though the law judge did refer to the possibility of proceeding
"in absentia" if appellant did not reappear, the entire thrust of
the proceedings during the prelimnary hearing indicated that
appel lant would have the opportunity to present wtnesses and
evidence in New Ol eans at sone |later date.?® W find that it was
reasonabl e for appellant, who was not represented by counsel at the
tinme, to have concl uded that his nonappearance on Novenber 20 woul d
only affect his right to cross-exam ne the wtnesses for the Coast
Guard.

In Iight of these circunstances, we find that appellant was
i nproperly denied the opportunity to be heard on the nerits and to
present a defense to the alleged m sconduct.?!
W, therefore, set aside the order of the |aw judge (as adopted by
t he Commandant) and remand the matter to the Commandant so that he
may further remand the proceeding to an Administrative Law Judge?

20Thi s appears to be the interpretation of counsel for the
Coast CGuard, who stated, upon the resunption of the hearing,

t hat :

"When we convened Monday, we were going to try to have a
change of venue, | think the plan was, and just take the Coast
Guard wi tnesses as depositions and then have it transferred to
New Ol eans" (Tr. 18).

2ln the March 21, 1975 termination letter, the Chief
Counsel stated that:
"Had (appellant) nmade a proper notion for a change of
venue...then a transfer of the hearing could have been
arranged. Since the Appellant neither made such a notion
nor appeared, the hearing, proceeded in absentia...to a
final decision."”
However, as noted above, the record indicates that such a notion
was made to the |aw judge on Novenber 18.

22Cases under the Adm nistrative Procedure Act have held
that where, as in this case, the observation of the denmeanor of
W t nesses may be crucial to the making of credibility
determ nations, a substitution of |aw judges wthout a de novo
heari ng should be avoided. Ganble-Skogno, Inc. v. Federal Trade
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with directions to reopen the hearing in New Ol eans, Louisiana.
At this hearing, appellant shall be permtted to present his
defense to the charges brought against him

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Appellant's appeal be and it hereby is granted in part;?®
and denied in part;

2. The revocation order of the | aw judge, which becane final
agency action pursuant to the termnation letter of March 21, 1975,
be and it hereby is set aside; and

3. The entire proceeding be and it hereby is remanded to the
Commandant so that he may further remand the matter to an
Adm nistrative Law Judge of the Coast Guard for action not
i nconsistent with this opinion.

REED, Chairnman, MADAMS, BURGESS, and HALEY, Members of the

Board, concurred in the above opinion and order. THAYER, Menber,
absent, not voting.

( SEAL)

Comm ssion, 211 F.2d 106 (8 G r. 1954); Van Tesl aar v. Bender
1007, 1012 (D. Md. 1973). See also 2 Davis, Adm nistrative Law
Treatise, 811.18, and cases cited. Therefore, if possible,

Adm ni strative Law Judge Carroll should be assigned to this
proceedi ng on remand. However, if such assignment should prove
to be inpracticable, the transcript of the testinony taken at the
original hearing may be considered by the new | aw judge w t hout
requiring the recall of the Coast Guard' s w tnesses, since
appellant, in requesting that there be a change of venue after
the presentation of the Coast Guard's case-in chief, may be
considered to have wai ved any right he m ght have had to object
to such a procedure.

2l n his notice of appeal, appellant also requested that he
be granted clenency and that his docunents be restored to him
We do not reach these issues at this tine.
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